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ARGUMENT 
I. THE LOWER COURTS ERRED AS A MATTER OF LAW IN DETERMINING 
THAT MR. WILBURN'S CLAIM WAS ONE OF DOUBTFUL AND 
DISPUTED COMPENSABILITY SUBJECT TO SETTLEMENT. 
In their brief opposing appellant's Petition for Writ 
of Certiorari, respondents Interstate Electric and National 
Union Fire Insurance Company of Pittsburgh (hereinafter 
"Interstate") urge denial of Mr. Wilburn's Petition on the 
grounds it simply seeks a "re-evaluation of factual 
determinations" made by the lower courts. Admittedly, this 
court owes great deference to the findings of fact made below. 
However, it owes no deference to the inferior courts' findings 
on questions of law. See Bennett v. Industrial Commission 
of Utah 726 P.2d 427 (Utah 1986). In the case at bar, the 
courts below applied an improper legal standard in concluding 
that Mr. Wilburn's claim was one of such questionable 
compensability that it was subject to settlement. This error 
is a proper subject for this Court's review. 
Utah Code Annotated § 35-1-90 (1953 as amended) 
expressly prohibits agreements by employees waiving their 
rights to worker's compensation benefits. In Brigham Young 
University v. Industrial Commission, 74 U. 349, 279 P. 889 
(1929), the Court interpreted § 35-1-90 as limiting the 
settlement of worker's compensation disputes to those occasions 
when the compensability of the applicant's claim is a "close 
issue." It also stated that compensability is a close issue 
when it is an issue "concerning which reasonable minds might 
well differ and the right of the Applicant to recover [is] 
doubtful." Id. In a subsequent case, Barber Asphalt 
Corporation v. Industrial Commission, 103 U. 371, 135 P.2d 266 
(1943), the Court further held that where compensability is 
not a close issue, any attempt by the parties to settle the 
applicant's claim for an amount less than he would otherwise be 
entitled to receive by law constitutes an invalid waiver under 
§ 35-1-90. 
The standard for evaluating compensability as set 
forth in Brigham Young is an objective standard and, in 
view of the Court's holding in Barber, it is clear that 
compensability must first be determined to be a close issue 
under this standard before any attempted settlement of a 
worker's claim will be valid. In the case at bar, the 
Administrative Law Judge used a subjective standard in 
concluding that the parties intended to compromise a disputed 
claim. This fact is evidenced by the following statement in 
his Supplemental Findings of Fact, Conclusions of Law and 
Order: 
Under the foregoing circumstances 
surrounding the execution of the Compromise 
and Settlement Agreement, the issue is 
perhaps not so much a matter of whether the 
Administrative Law Judge believes the 
applicant sustained a compensable industrial 
accident as it is a matter of what the 
parties believed and acted upon, at the time 
the Compensation Agreement was executed. 
(Emphasis added.) 
(R. at 374.) The Administrative Law Judge also made the 
following observations about the Commission's role in policing 
settlements effected under its jurisdiction: 
2 
The Settlement of any claim is usually a 
desirable objective. The settlement of a 
disputed claim is particularly desirable 
because an adjudication of the claim seldom 
satisfies both parties and frequently leads 
to appeals and delays that thwart the 
beneficent purposes of workmen's 
compensation legislation. The policy of 
the Commission has been, and should continue 
to be, one that encourages the settlement of 
claims. It has been the longstanding 
practice of the Industrial Commission to 
approve settlements. This practice has 
operated as a safeguard against abuses that 
might otherwise occur, if an unscrupulous 
employer or insurance carrier attempted to 
take advantage of an unsophisticated worker 
seeking to settle a claim without the advice 
of counsel. . . . (Emphasis added.) 
(R. at 373.) Where the Commission has undertaken the practice 
of approving settlements to safeguard against abuses, it must 
necessarily make a determination as to whether compensability is 
a close issue thus rendering the case one subject to 
settlement. Furthermore, this determination must be made using 
the correct legal standard. In the case at bar, both the 
Administrative Law Judge and the Court of Appeals stated that 
they had no doubt Mr. Wilburn's claim was compensable. (R. at 
339 and Wilburn v. Interstate Electric, 74 Utah Adv. 
Rep. 23 (Utah App. 1988).) Since it would appear that had 
the compensability of Mr. Wilburn's claim been evaluated using 
the appropriate legal standard, it would not have been subject 
to valid settlement, the decision of the inferior courts 
upholding the Agreement as a bar to Mr. Wilburn's current 
claim should be reversed. 
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II. APPELLANT'S PETITION FOR WRIT OF CERTIORARI SHOULD 
BE GRANTED SO THAT PROPER GUIDELINES MIGHT BE ESTABLISHED 
FOR THE NEGOTIATION AND EXECUTION OF SETTLEMENTS 
IN THE WORKER'S COMPENSATION ARENA. 
Respondents also urge denial of Mr. Wilburn's 
Petition on the grounds it "fails to satisfy any justification 
that this Court considers in granting such a writ." However, 
Rule 43 of the Rules of the Utah Supreme Court states that 
review by writ of certiorari will be granted when special and 
important reasons so require. In the case at bar, appellant's 
petition raises questions concerning the negotiation and 
execution of settlements in the worker's compensation arena 
which transcend the importance of the case to the individual 
litigants herein and go to the very heart of all settlement 
agreements negotiated under the Act. 
In view of the Commission's policy of encouraging the 
settlement of worker's compensation claims and in view of this 
Court's holding that only claims of doubtful compensability may 
be settled, specific guidelines for settlement should be 
established as an aid in protecting worker's rights. Such 
guidelines should include a requirement that the claims and 
rights allegedly compromised by execution of the Agreement be 
specifically identified. 
In the instant case, the Agreement signed by Mr. 
Wilburn has been held to be a bar to his claim for permanent 
and total disability even though permanent and total disability 
is not mentioned anywhere within the four corners of the 
document. That Mr. Wilburn's claim should be foreclosed in 
view of this omission is especially disconcerting since counsel 
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for Interstate drafted the Agreement. If the parties truly 
intended to compromise Mr. Wilburn's claim for permanent and 
total disability, as Interstate alleges, it had ample 
opportunity to draft the Agreement so that the rights and 
claims allegedly being compromised were identified in clear, 
unequivocal terms. The respondent's failure to foreclose Mr. 
Wilburn's right to seek permanent and total disability either 
expressly or by way of a general release should not operate as 
a bar to Mr. Wilburn's current claim. 
CONCLUSION 
Mr. Wilburn's Petition for Writ of Certiorari meets 
the requirements of Rule 43 of the Rules of the Utah Supreme 
Court for such petitions. The issues raised by Mr. Wilburn 
transcend the importance of the litigation to the individual 
parties involved and go to the very heart of what constitutes a 
valid settlement agreement in the worker's compensation arena. 
Furthermore, the issues presented are not simply questions of 
fact as alleged by respondents but rather they involve the 
application of facts to established legal standards, a process 
not requiring deference by this Court. In view of these facts, 
appellant respectfully urges this Court to grant his Petition. 
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